BEN COOPER 


DEMONSTRATING DISPARATE IMPACT

(Somerset County Council v Pike)

1. The ‘classic’ form of indirect discrimination is where, in determining pay, the employer adopts some measure (variously described as a requirement, condition, provision, criterion or practice) which disadvantages a substantially higher proportion of the members of one sex compared with the other. This formulation is derived from older definitions of indirect discrimination, for instance the formulations in the original definition in Sex Discrimination Act 1975 (‘SDA’), s1(1)(b), or in Art 2 of Council Directive 97/80/EC on the burden of proof in cases of discrimination based on sex [1997] OJ L14/6.

2. Before examining the way in which assessing such disparate impact is now to be approached following Somerset County Council v Pike and related cases, it is important first to stress that this is not the only way of demonstrating prima faice indirect sex discrimination in pay under the wider definition of indirect discrimination that is now incorporated within section 69 of the Equality Act 2010 (‘EqA10’), namely that:

‘as a result of the factor, A and persons of the same sex doing work equal to A’s are put at a particular disadvantage when compared with persons of the opposite sex doing work equal to A’s.’ (emphasis added)

3. It has been emphasised that, under that definition, the circumstances in which indirect discrimination may be recognised, or the ways in which it may be shown, are not circumscribed. The authorities as a whole show that indirect discrimination may take a wide variety of forms and that the categories of indirect discrimination are not closed: fundamentally, the issue in any case is whether the difference in pay (or other contractual terms) can be shown to be causatively linked in any way to sex (see Bailey v Home Office [2005] ICR 1057, CA, para 24 per Peter Gibson LJ; Ministry of Defence v Armstrong [2004] IRLR 672, EAT, paras 44-46 per Cox J; Grundy v British Airways plc [2008] IRLR 74, CA, para 28 per Sedley LJ; Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, para 46 per Mummery LJ;  Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 68 per Smith LJ).

4. Therefore, although conventional statistical analysis will often be the appropriate method for examining whether or not women (or men) are placed at a ‘particular disadvantage’, it is not essential (Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 61 per Smith LJ). Even where that is the method used, there is not a single, correct approach: the assessment of disparate impact is ultimately a question of fact and the central aim of the tribunal of fact should, therefore, be to select an approach which suitably tests the particular allegation brought by the claimant, with a view to determining whether or not there is a causative connection between the claimant’s sex and the difference in treatment about which complaint is made (Grundy v British Airways plc [2008] IRLR 74, CA, para 31 per Sedley LJ).

5. Nevertheless, as noted at the outset, showing statistical disparate impact arising from the application of a provision, criterion or practice, remains the ‘classic’ – and often the most straightforward – way of showing that women are at a ‘particular disadvantage’ within the current definition.

6. Demonstrating that the measure does, in fact, give rise to a significant disparate impact will depend on the production of relevant statistics. Litigation in this area has, therefore, tended to focus on identifying what are the relevant statistics and how to tell whether or not they show a significant disparity between the sexes. Although those might at first appear to be primarily questions of fact for the first instance tribunal, the appellate courts have shown themselves willing to intervene on the basis that the first instance tribunal’s approach must nevertheless be governed by logic. The application of logic, therefore, provides the foothold for the interference at appellate level; though the ‘logic’ of the appellate decisions themselves is not always easy to follow.

7. Somerset County Council v Pike [2010] ICR 46, CA is one of a duo of cases – the other being Grundy v British Airways plc [2008] IRLR 74, CA – in which the Court of Appeal has sought to grapple with the leading judgment of the House of Lords in Secretary of State for Trade and Industry v Rutherford (No. 2) [2006] ICR 785, HL.

8. A careful consideration of that holy trinity of cases is therefore compulsory in any equal pay case (or indeed any other indirect discrimination case) where the claimants seek to establish ‘particular disadvantage’ based on statistical disparate impact. 

9. If the claimant does elect to use statistical analysis to support her case, a necessary first step is to identify the ‘pool’ within which the statistical comparison is to be carried out. The choice of pool will often be decisive and, as a result, the issue is often hard-fought. The question was considered by the House of Lords in Secretary of State for Trade and Industry v Rutherford (No. 2) [2006] ICR 785, HL.

10. The complaint in Rutherford was about the statutory bar on claims for unfair dismissal and statutory redundancy pay for employees aged 65 or over. The claimants were men who worked beyond the age of 65 and were then made redundant. They alleged that a higher proportion of men than women chose to work beyond the age of 65 and that, consequently, the measure in question had a disparate impact on men. However, the majority of the House of Lords (Lord Scott, Lord Rodger and Baroness Hale) held that, since the only people who were affected by, or had an interest in, the right to bring a claim after reaching the statutory age limit of 65 were those who chose to work beyond that age, the correct pool consisted only of those people who actually continued working beyond age 64. Since all the people in that pool were subject to the same statutory bar on claims, both men and women in the pool were affected equally and the claims failed (see para 16 per Lord Scott, para 33 per Lord Rodger and paras 75-82 per Baroness Hale). (Lord Nicholls and Lord Walker reached the same result by a different route, holding that even if one were to rely on a wider pool consisting of the whole workforce both under and over the age of 65, the claimants had nevertheless failed to establish any significant disparate impact: paras 4-5 per Lord Nicholls and 59-69 per Lord Walker.)

11. In both Grundy v British Airways and Somerset County Council v Pike, the Court of Appeal commented that the House of Lords in Rutherford did not ‘speak with one voice’ and that it is not an easy authority to interpret or apply (Grundy v British Airways, para 23 per Sedley LJ, paras 44-46 per Carnwath LJ; Somerset County Council v Pike, paras 10-12 per Maurice Kay LJ). Nevertheless, following the Court of Appeal’s judgments in those two subsequent cases, it is possible to extract the following broad guidance on the proper approach to identifying the pool for comparison:

(a) The identification of the pool is part of the tribunal’s fact-finding exercise in assessing whether sex is in some way causative of the difference in treatment about which the claimant complains. As with all questions of fact, it is limited by the dictates of logic. Consequently, there will not necessarily be a single suitable pool in every case, but in some cases there may be only one logical pool (Grundy v British Airways, paras 26-27 & 31 per Sedley LJ; Somerset County Council v Pike, para 18 per Maurice Kay LJ).

(b) The key determinant of logic in a particular case will be the issue or allegation which the claimant has chosen to raise and which the tribunal is therefore required to evaluate. The pool selected should be one which is suitable to test that particular issue or allegation (Grundy v British Airways, para 31 per Sedley LJ).

(c) In an indirect discrimination case of the kind under consideration, the allegation will centre on a particular disadvantage which the claimant suffers compared with her comparator, or an advantage given to him which she is denied, and on the measure adopted by the employer which gives rise to that advantage or disadvantage. Therefore, as a matter of logic, the pool will be one which covers all those people, but only those people, with an interest in the particular advantage or disadvantage, or to whom the measure in question is applied. The quest is, therefore, to identify the ‘Goldilocks’ pool that is neither too large nor to small, but just right: the pool should not be so narrow that no comparison can be made because it excludes people with a relevant interest; nor should it be so large that the comparison is no longer of like with like because it includes people with no interest in the advantage or disadvantage (Secretary of State for Trade and Industry v Rutherford, paras 77 & 82 per Baroness Hale; Grundy v British Airways, paras 28 & 33 per Sedley LJ; Somerset County Council v Pike, para 18 per Maurice Kay LJ).

12. Thus in Somerset County Council v Pike itself, the issue was whether part-time teaching work should be pensionable if the individual working was already in receipt of a retirement pension. The only people with a direct interest in that issue were retired teachers who had returned to work. Therefore, the only ‘logical’ pool was one restricted to those who had retired and returned to teaching and the pool should not include teachers who had not reached retirement age.

13. Once the overall pool for comparison has been identified, how does the claimant then establish disparate impact within that pool? Firstly, it is not sufficient merely to consider the absolute numbers of men and women affected by the measure in question because they will depend on the size and composition of the pool as a whole and may be misleading. Therefore, the better approach is to consider men in the advantaged and disadvantaged groups as proportions of the total men in the pool and to compare those with the respective proportions of women in those groups (Case C-167/97 R v Secretary of State for Employment, ex parte Seymour-Smith [1999] ICR 447, ECJ, para 59). In some cases, even the comparison of those proportions may be misleading because they can be affected by the relative sizes of the advantaged and disadvantaged groups. Therefore, it will often be useful also to express the proportions in the advantaged (or disadvantaged) groups as a ratio of each other (Barry v Midland Bank plc [1999] ICR 859, HL, 869B-E per Lord Nicholls).

14. A hypothetical example may help to illustrate the approach. Take an employer who applies a particular measure to his workforce of 2,000 people, of whom 1,500 are men and 500 women. Out of the total workforce, the measure provides an advantage to 20 people, of whom 18 are men and 2 are women. Correspondingly, 1,980 people are disadvantaged, of whom 498 are women and 1,482 are men. On the basis of the absolute numbers, therefore, there both the advantaged and disadvantaged groups contain substantially more men than women. That is why it is necessary to compare the proportions affected. The proportion of men in the disadvantaged group is 98.8% of all men in the workforce and the proportion of women is 99.6% of all women. The corresponding proportions in the advantaged group are 1.2% of men and 0.4% of women. Because of the relative sizes of the advantaged and disadvantaged groups, the differences in those proportions appear relatively small. However, when the respective proportions of men and women in the advantaged group are expressed as a ratio of each other, the ratio is 3:1. In other words, for every one woman who benefits from the measure, there are 3 men. In that way, the disparate impact of the measure can be seen more clearly.

15. Having identified the appropriate pool for comparison and performed the relevant calculations, it is then for the fact-finding tribunal to assess whether the statistics support the conclusion that the measure adopted by the employer has a significant disparate impact on members of one sex. There will be two elements to that assessment. Firstly, the fact-finding tribunal will need to assess whether the statistics themselves are sufficiently robust to be relied upon – i.e. whether they cover enough individuals, whether they represent purely fortuitous or short-term phenomena and whether they come from a reliable source. Secondly, the tribunal will need to decide whether any disparate impact revealed by the statistics is, in fact, significant. That will involve considering both the magnitude and duration of the impact: it could be significant either because the magnitude of the disparity is striking, or because there is a lesser, but persistent and relatively constant disparity over a long period of time. (See Case C-167/97 R v Secretary of State for Employment, ex parte Seymour-Smith [1999] ICR 447, ECJ, paras 60-62.)

16. In assessing the magnitude of the disparate impact, it may make a substantial difference whether the focus is on the advantaged group or the disadvantaged group. In the hypothetical example given at paragraph 13 above, the applicable ratio (proportion of men: proportion of women) in respect of the advantaged group is 3:1. By contrast, the ratio in respect of the disadvantaged group is 1:1.008. Therefore, in that example, if the focus is on the advantaged group, the disparate impact appears substantial; if the focus is on the disadvantaged group, it seems negligible. The reason for the difference is the relative sizes of the advantaged and disadvantaged groups. In any case where one group is very large and the other very small, the disparity will appear greater by focussing on the smaller group.

17. How, then, is the tribunal to decide whether to focus on the advantaged or the disadvantaged group? The authorities suggest that the tribunal may look at both groups, but that it will generally be preferable to focus on the advantaged group (Secretary of State for Trade and Industry v Rutherford (No. 2) [2006] ICR 785, HL, paras 59-69 per Lord Walker, with whom both Lord Nicholls and Lord Rodger expressed agreement on the issue of disparate impact, at paras 5 and 28 respectively). The reason why there is a general preference for focussing on the advantaged group appears to be that, if the benefit is one for which very few people qualify, but men are much more likely to be amongst those who do qualify, then that is more suggestive of indirect discrimination than the converse situation where virtually everyone from both sexes qualifies for the benefit, such that any apparent disparity amongst the small rump who do not qualify is unlikely to be particularly meaningful (see Secretary of State for Trade and Industry v Rutherford, para 61 per Lord Walker).

18. Nevertheless, provided that a tribunal considers these issues and explains why it places weight on particular aspects of the statistics and not on others, then it is unlikely to be an error of law to focus on the disadvantaged group: that is the approach the employment tribunal adopted in Grundy and it was upheld by the Court of Appeal (Grundy v British Airways, para 35 per Sedley LJ).

WHEN OBJECTIVE JUSTIFICATION IS REQUIRED

(Gibson v Sheffield City Council)

1. Gibson v Sheffield City Council [2010] ICR 708, CA, concerns the important and ever-controversial issue of the shifting burden of proof in equal pay cases: what is necessary in order to require an employer to objectively justify a difference in pay and how can the employer seek to avoid having to do so. The Court of Appeal’s judgment is broadly helpful to claimants, but leaves a number of issues unresolved and the case is anyway heading for the Supreme Court, where all issues are up for grabs. This is, therefore, a timely moment to review where we are and where we might be heading.

2. However, before beginning that fuller analysis, it is appropriate to sound a note of caution. Debates about the burden of proof sometimes seem to have a mesmeric quality quite out of proportion to their real significance. They are beloved of lawyers and often take up large portions of the judgments of courts and tribunals, but it is important to bear in mind that in many (if not most) cases the burden of proof is unlikely to be of much practical importance. In Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, in the context of a claim about indirect sex discrimination in pay, Mummery LJ had the following words of caution (at para 57) for lawyers who are tempted to become entangled in esoteric debates about the burden of proof:

… [T]he incidence of the burden of proof is not important in any case where the evidence (from whatever source) enables the tribunal to be (properly) satisfied that the pay differential was or was not caused by indirect sex discrimination. Burden of proof is only important where the evidence (from whatever source) fails to satisfy the tribunal. Then the result is determined against the party which bore the burden of proof on that issue.
The current provisions under the Equality Act 2010

3. The terms of the material factor defence in EqA10, s 69 differ substantially from the previous definition in s 1(3) of the Equal Pay Act 1970 (‘EqPA’). The main reason for the changes is an attempt to reflect and clarify the effect of previous domestic and EU authority in relation to the operation of the defence (see the explanatory notes to the EqA10, s 69).

4. EqA2010, s69 provides as follows:

69 Defence of material factor

(1) The sex equality clause in A’s terms has no effect in relation to a difference between A’s terms and B’s terms if the responsible person shows that the difference is because of a material factor reliance on which -


(a)
does not involve treating A less favourably because of 
A’s sex than 

the responsible person treats B, and


(b)
if the factor is within subsection (2), is a proportionate 
means of 

achieving a legitimate aim.

(2) A factor is within this subsection if A shows that, as a result of the factor, A and persons of the same sex doing work equal to A’s are put at a particular disadvantage when compared with persons of the opposite sex doing work equal to A’s.

(3) For the purposes of subsection (1), the long-term objective of reducing inequality between men’s and women’s terms of work is always to be regarded as a legitimate aim.

5. As indicated, those provisions should be understood, broadly, as an attempt to capture the position reached in the previous authorities at the point when the EqA10 was enacted and to resolve some of the outstanding controversies. It follows that the earlier authorities are likely to continue to influence the approach which courts and tribunals adopt to the material factor defence under EqA10, s 69. In particular, where the new provisions appear to reflect the state of the previous authorities, reliance is likely to be placed on the older authorities as a guide to the correct approach under the new provisions. Conversely, where there was uncertainty in the earlier cases, the answer may now be found in the new provisions. The legacy of the historical development of the material factor defence is, therefore, likely to continue to influence the understanding and application of EqA10, s 69.

Disproving direct discrimination: burden on the employer

6. It has always been clear – and remains so under EqA10, s 69(1)(a) – that the burden is on the employer to prove the absence of direct sex discrimination in relation to the factor(s) upon which he relies: he must show that his reliance on any particular factor ‘does not involve treating [the claimant] less favourably because of [the claimant’s] sex than [the employer] treats [the comparator]’.

7. The approach will be broadly the same as in ‘ordinary’ direct sex discrimination claims. In particular, the employer must show that the difference in pay or other contractual terms is ‘in no sense whatsoever on the grounds of [the claimant’s] sex’ (see para (11) of the Annex to the Court of Appeal’s judgment in Igen Ltd v Wong [2005] ICR 931, CA).

8. This is important because there has been an occasional tendency for judges in equal pay claims to confuse direct and indirect discrimination and to characterise clear examples of direct discrimination as indirect. This is most apparent in some of the older cases which were decided when the concepts of indirect and direct discrimination were still in their formative stages. For example, in Jenkins v Kingsgate (Clothing Productions) Ltd [1981] 1 WLR 1485, EAT, at 1493D-E, Browne-Wilkinson J stated:

‘Indirect discrimination may itself be either intentional or unintentional. It is intentional if the employer (although not overtly discriminating) treats [one class of employees] differently because he intends to differentiate on grounds of sex, i.e. he is dissimulating his real intentions.’

9. We would now recognise Browne-Wilkinson J’s example of ‘intentional indirect discrimination’ as a clear instance of direct discrimination.

10. However, it is not only in the older authorities that an apparent confusion between direct and indirect discrimination can arise. It is a confusion which, surprisingly, re-surfaces in Smith LJ’s judgment in Gibson & others v Sheffield City Council [2010] ICR 708, CA. At para 68, in the course of describing potential instances of indirect sex taint, Smith LJ gives the following example:

‘Where the evidence reveals that the work done by the disadvantaged group has historically been done by women and the work done by the advantaged group has historically been done by men, there may well be a basis for inferring that the employer has (in the past) had a subconscious attitude that women do not need to earn as much as men and that the present pay arrangements are a legacy of that attitude.’

11. In fact, on true analysis, the scenario identified by Smith LJ is one of direct, not indirect, sex discrimination.

12. Where the evidence supports an inference that the current difference in pay is caused by a previous attitude on the part of the employer (whether conscious or subconscious) that women do not need to earn as much as men, it cannot be said that the claimant’s sex is ‘in no sense whatsoever’ the cause of the current difference in treatment. On the contrary, her employer’s previous (subconscious) attitude towards her sex is a material and effective cause of the ongoing difference in treatment. In an ‘ordinary’ direct discrimination case, there would be no doubt that a claim based on such facts would succeed – and would do so as direct, not indirect, discrimination.

13. Therefore, an ongoing difference in treatment will itself constitute direct discrimination if previous direct discrimination is an effective cause of the current variation. An example which illustrates the point is provided by Snoxell and Davies v Vauxhall Motors Ltd [1977] ICR 700, EAT. The female claimants and their male comparators were originally (prior to the introduction of the EqPA) paid according to pay scales which were different for men and women. The pay structure was subsequently reorganised, but the comparators’ pay was protected by ‘red circling’. Therefore, the past direct discrimination was an effective cause of the ongoing difference in pay. The EAT held (at 717E per Phillips J) that, in such a case, it was not open to the employer to establish a material factor defence. Both the result in the Snoxell case and the view that it was a clear example of direct discrimination were approved by the Court of Appeal in Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, paras 73-76 & 103 per Mummery LJ.

14. Evidence to support an inference along the lines posited by Smith LJ in the passage from her judgment in Gibson v Sheffield City Council cited above – that a current pay difference is a legacy of the employer’s previous (subconscious) stereotypical attitude that women need or deserve to be paid less – is not uncommon. Where the evidence shows persistent and marked gender segregation dating back many years to a time when stereotypical attitudes along the lines indicated were common, combined with a persistent pay differential, there will generally be strong grounds for an inference that previous stereotypical attitudes continue to be an effective cause of the ongoing variation in pay. Yet equal pay claims based on direct discrimination along those lines are surprisingly rare. Where there is such evidence, employees should consider framing their claims as direct discrimination claims in addition, or in the alternative, to the more usual indirect discrimination claims that are brought in such circumstances.

15. The importance of clearly distinguishing between direct and indirect sex discrimination lies in the fact that direct discrimination can never be justified; whereas it is open to the employer to seek to objectively justify indirect discrimination (see Redcar & Cleveland Borough Council v Bainbridge, para 48 per Mummery LJ). Thus, if the employer fails to prove the absence of direct discrimination under EqA10, s 69(1)(a), his material factor defence will automatically fail; the question of objective justification under s 69(1)(b) only arises if he succeeds in showing the absence of direct discrimination and the employee then establishes prima facie indirect discrimination under s 69(2).

16. The Supreme Court in Gibson will, therefore, have to address this apparent confusion by the Court of Appeal (and indeed the ET and EAT in that case) about the difference between direct and indirect discrimination – and, it is to be hoped, will firmly re-state the basic principle that, where a difference in pay (or other treatment) is the result of stereotypical attitudes about the appropriate rates of pay for ‘women’s work’ and ‘men’s work’ (whether current or historic), that is direct, not indirect, sex discrimination and cannot be justified.

Proving indirect discrimination: burden on the employee (?)
17. In an equal pay claim based on indirect discrimination, EqA10, s 69 now unequivocally places the burden of proving that the difference in pay or other contractual terms is the result of indirect sex discrimination firmly on the claimant. Once the employer has shown that the difference is genuinely caused by a material factor which is not directly discriminatory within subsection (1)(a), then he is only required to go further and provide an objective justification under subsection (1)(b) if the factor is within subsection (2). It is clear from the terms of subsection (2) itself that the burden of showing that the factor falls within that subsection is on the claimant:

‘(2) A factor is within this subsection if [the claimant] shows that, as a result of the factor, [the claimant] and persons of the same sex doing work equal to [the claimant’s] are put at a particular disadvantage when compared with persons of the opposite sex doing work equal to [the claimant’s].’

18. By making it clear that the claimant bears the burden of proving indirect discrimination within the terms of s 69(2), the EqA10 has resolved one outstanding controversy which remained potentially ‘live’ in respect of the operation of the material factor defence under the previous provisions in EqPA, s1(3). The controversy was whether the claimant bore the burden of proving that the employer’s pay practice operated in an indirectly discriminatory fashion, or whether the onus was on the employer to prove the absence of indirect discrimination. Although that dispute has, for any future claims, been resolved in favour of the employer by EqA10, s 69, it is nonetheless worth briefly identifying the previous competing arguments and the state of the authorities in relation to the old provisions because there are still a large number of outstanding equal pay claims which were made before the EqA10 came into force.

19. On a straightforward reading of the old provisions EqPA, s 1(3), the burden might appear to be on the employer to show that the difference in treatment was not due to ‘the difference in sex’. However, the EqPA was not drafted with indirect discrimination in mind and it required some creative construction to interpret s1(3) so as to encompass indirect, as well as direct, discrimination. In particular, it was held that s 1(3) should be construed so as to cover indirect discrimination in order to ensure consistency with the scope and operation of the SDA and, more latterly, also to comply with the requirements of EU law under what is now Article 157 of the Treaty on the Functioning of the European Union (see in particular Shields v E Coomes (Holdings) Ltd [1978] 1 WLR 1408, CA, 1425H-1426A per Bridge LJ; Jenkins v Kingsgate (Clothing Productions) Ltd [1981] 1 WLR 1485, EAT, 1495D-E per Browne-Wilkinson J; Rainey v Greater Glasgow Health Board [1987] 1 AC 224, HL, 238F-G per Lord Keith).

20. In indirect sex discrimination claims under both the SDA and EU law, the burden of proving prima facie indirect discrimination was on the employee (see respectively SDA, s 1(2)(b) and Case C-127/92 Enderby v Frenchay Health Authority [1994] ICR 112, ECJ, paras 13-19). Consequently, in Nelson v Carillion Services Ltd [2003] ICR 1256, CA, paras 21-38, Simon Brown LJ (with whom the other members of the Court agreed) held that in order to ensure that the EqPA, SDA and EU law operated as a consistent code dealing with sex discrimination, the burden was on the employee to prove prima facie indirect discrimination.

21. That conclusion was doubted by a different composition of the Court of Appeal in Bailey v Home Office [2005] ICR 1057, CA. Waller LJ (at paras 37-38, and with the support of Peter Gibson LJ at para 9) expressed the view (obiter) that the plain language of EqPA, s 1(3) placed the burden on the employer to prove that the reason for the difference in pay was ‘not the difference in sex’ and, consequently, the burden should be on the employer to disprove indirect discrimination either by proving that there was no disparate impact or, if he could not, by supplying an objective justification. However, the issue was not necessary to the decision in the Bailey case and, in any event, as Peter Gibson LJ recognised (at para 9), the Court in that case was bound by Nelson v Carillion. Subsequently, in Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, a further composition of the Court of Appeal confirmed that Nelson v Carillion remained binding, despite again recognising that there was a ‘strong argument’ that it had been wrongly decided (paras 55-56 per Mummery LJ). 

22. Therefore, the introduction of the new provisions in EqA10, s 69 has effectively preserved and given statutory force to the state of the authorities on the burden of proof in indirect discrimination claims at the time when it was enacted, in particular the decision in Nelson v Carillion.  That is to be welcomed, at least for the sake of the clarity provided. It does also ensure that the equal pay/‘equality of terms’ provisions are consistent with the ‘ordinary’ sex discrimination provisions and with EU law on this issue.

23. For those remaining claims which were brought under the old EqPA, Nelson v Carillion also remains binding unless and until the Supreme Court decides that it is necessary to revisit the issue in Gibson. It is possible that it may do so in the course of reviewing the incidence of the burden of proof in equal pay claims generally, although the issue does not necessarily arise in Gibson. Should the Supreme Court decide to encompass consideration of Nelson within its review of the law in Gibson, it will be seen from the summary above that there are powerful points to be made on both sides of the argument.

Demonstrating lack of discrimination: an additional defence for employers?

24. If the employee fails to establish a prima facie case of indirect sex discrimination then (assuming that the employer has also successfully shown the absence of direct discrimination) the employer’s material factor defence under EqA10, s 69 will succeed. In a number of cases decided under the EqPA, the courts firmly rejected any suggestion that the employer was in any event required to provide an objective justification: were that so, it would effectively turn the legislation into a ‘fair wages’ act rather than a discrimination statute (see Strathclyde Regional Council v Wallace [1998] ICR 205, HL, 214C-D per Lord Browne-Wilkinson; Glasgow City Council v Marshall [2000] ICR 196, HL, 203A-B per Lord Nicholls; Villalba v Merrill Lynch & Co Inc [2007] ICR 469, EAT, paras 183-184 per Elias J). That position is now codified in the structure of EqA10, s 69: the duty on the employer to show that the factor is a proportionate means of achieving a legitimate aim under s 69(1)(b) arises if, but only if, the claimant has successfully established that the factor is indirectly discriminatory within s 69(2).

25. A more controversial question is whether, even if the claimant has adduced evidence of a disparate impact which supports a prima facie case of indirect sex discrimination, it is open to the employer nevertheless to avoid the obligation to objectively justify the difference in treatment by showing that, in fact, there is no sex taint. In Armstrong & others v Newcastle Upon Tyne NHS Hospital Trust [2006] IRLR 124, the Court of Appeal held that this option was open to employers under the EqPA (paras 32-34 per Arden LJ; para 110 per Buxton LJ).

26. That decision has been strongly criticised on the basis that it is inconsistent with the requirements of EU law, in particular with the judgment of the ECJ in Case C-127/92 Enderby v Frenchay Health Authority [1994] ICR 112, pursuant to which a disparate impact between occupational groups automatically triggers the duty to objectively justify (see Villalba v Merrill Lynch & Co Inc [2007] ICR 469, EAT, paras 130-132 per Elias J; Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 49 per Pill LJ).

27. However, both the Court of Appeal and the EAT have subsequently held on a number of occasions  - most recently in Gibson itself – that the Armstrong case is probably right and, in any event, is binding, at least in respect of the remaining cases brought under the EqPA (see Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, paras 57-60 per Mummery LJ; Coventry City Council v Nicholls [2009] IRLR 345, EAT, para 11 per Elias J; Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 56 per Smith LJ).

28. That is the central legal issue with which the Supreme Court will have to grapple in Gibson.

29. In order to understand the true scope of the Armstrong principle and the way in which it might – and, in my view, should – be treated by the Supreme Court, it is necessary to examine carefully the way it has been treated in subsequent cases, including by the Court of Appeal in Gibson.

30. Despite holding that the principle in the Armstrong case is probably correct, the effect of subsequent decisions has been to restrict its scope significantly. In particular, where the statistical evidence is convincing and points to the operation of historical and gender-related forces embedded deep within the structures of society, then it will ‘usually be impossible in practical terms for the employer to show that the pay disparity was not related to the difference in sex’ (Redcar & Cleveland Borough Council v Bainbridge & others [2008] ICR 238, CA, paras 57-60 per Mummery LJ; Cumbria County Council v Dow (No 1) [2008] IRLR 91, EAT, paras 25 & 115 per Elias J; Gibson & others v Sheffield City Council [2010] ICR 708, CA, paras 51-52 per Pill LJ, paras 68-71 per Smith LJ).

31. Further, where a particular benefit, such as the payment of a productivity bonus, can only be given to a predominantly male group because of particular features of their job not shared by the work of a predominantly female claimant group, then that necessarily involves a form of prima facie indirect discrimination against those women (Coventry City Council v Nicholls [2009] IRLR 345, EAT, para 46 per Elias J).

32. Indeed, despite the combined efforts of a large proportion of the senior judiciary (assisted by a slew of experienced counsel), only two potential situations in which the principle in the Armstrong case might apply have actually been identified. One is where the two groups have always been paid at different rates, but both were originally male-dominated and have only more recently changed their gender composition so as to give the appearance of a disparate impact; the other is where the benefit was actually offered to both groups but was turned down by one group (see Middlesbrough Borough Council v Surtees [2007] ICR 1644, EAT, paras 54-55 per Elias J; Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 71 per Smith LJ). The persuasiveness of even those examples has, however, been doubted (Gibson v Sheffield City Council, para 51 per Pill LJ).

33. When the principle in the Armstrong case is considered in light of its treatment in the subsequent authorities, the best view is that it is to be regarded simply as part of the process of assessing whether the statistics relied on by the claimant are significant and meaningful. Thus, it is open to the employer (in accordance with the Armstrong principle) to argue that, notwithstanding an appearance of disparate impact created by the statistical evidence, in fact the difference in treatment about which complaint is made is not in any way related to the difference in sex. However, that should not be seen as a separate stage in the process or a distinct ‘defence’ available to the employer. That would be to over-complicate the already convoluted series of shifting burdens within the ‘material factor’ defence. Instead, it should be seen as part of the assessment of the meaning and significance of the statistics.

34. Viewed in that way, the principle in the Armstrong can then be seen to be entirely consistent with EU law, which has always recognised that the national court will be required to determine whether the statistics are, in fact, meaningful and significant, whether they cover enough individuals, whether they illustrate purely fortuitous or short term phenomena, and whether they come from a reliable source (Case C-127/92 Enderby v Frenchay Health Authority [1994] ICR 112, ECJ, para 17; Case C-167/97 R v Secretary of State for Employment, ex parte Seymour-Smith [1999] ICR 447, ECJ, para 62).

35. Similarly, that approach is consistent with the treatment of the Armstrong principle in subsequent cases:

(a) If the statistics are convincing and support an inference that gender-related, structural forces within society are a cause of the disparity then it will, in practice, be impossible for the employer to show that sex is not (indirectly) causative of the difference in treatment. In particular, it must be emphasised that it is plainly not sufficient for the employer to show merely that the factor he relies on is not directly discriminatory (see Gibson & others v Sheffield City Council [2010] ICR 708, CA, para 58 per Smith LJ).

(b) Conversely, in relation to the scenarios where it has been postulated that the employer might succeed in disproving discrimination under the Armstrong principle (Middlesbrough Borough Council v Surtees [2007] ICR 1644, EAT, paras 54-55 per Elias J), it can be seen that they are no more than examples of situations in which the validity of the statistics might be successfully undermined. Therefore, in the (hypothetical) case where the gender-composition of the groups has only recently changed, that can be seen as an example of the statistics being fortuitous rather than reflecting a genuine sex-taint; similarly, in the case where one group refused the benefit, that can be seen as an example where the facts reveal a cause of the difference unrelated to the underlying statistical disparity such that the statistics are not meaningful in the particular factual context.

36. It might have been hoped that the new provisions in relation to the material factor defence in EqA10, s 69 would help to resolve the issue raised by the Armstrong case, at least for the future. In one sense they may do so, because they do make it clear that once the employee has demonstrated indirect discrimination within the ‘particular disadvantage’ formulation in s 69(2), then the employer is required to provide an objective justification under s 69(1)(b). There is no additional intervening stage giving the employer a further opportunity to disprove the sex taint.

37. However, in Gibson v Sheffield City Council [2010] ICR 708, CA, para 63, Smith LJ held that the ‘particular disadvantage’ formulation (as it then appeared in SDA, s 1(2)(b)) also allows the employer an opportunity to argue that an apparent disadvantage to women in fact arises from factors wholly unrelated to gender. On that basis, the principle in Armstrong may continue to be an issue under EqA10, s 69(2), which uses essentially the same formulation as the old SDA, s 2(1)(b).

38. For the reasons given above, provided the Armstrong principle is seen as no more than an opportunity for the employer to challenge the validity, meaning or significance of the statistics relied on by the claimant, by attempting to demonstrate that they do not show what they appear to show, then it is unobjectionable. That appears to be what Smith LJ had in mind in her analysis in the Gibson case.

39. However, if the principle in the Armstrong case is taken to have some wider application and to provide the employer with a potential extra ‘defence’ even where the tribunal holds that the statistics are valid and show that women are placed at a ‘particular disadvantage’, then that would be contrary both to EU law and to the new express structure of the material factor defence in EqA10, s 69. For those reasons, it is unlikely – and certainly to be hoped – that any such wider application of the Armstrong principle will survive consideration by the Supreme Court in Gibson and, certainly, it should not survive the coming into force of the EqA10.

LENGTH OF SERVICE AS A DETERMINANT IN PAY
(Cadman v HSE & Wilson v HSE)

1. The legal principles in this area – following the judgment of the ECJ in Case C-17/05 Cadman v Health & Safety Executive [2006] ICR 1623, ECJ and that of the Court of Appeal in Wilson v Health & Safety Executive [2010] ICR 302, CA – are now relatively settled. What remains to be played-out is how those principles will now be applied in practice by employment tribunals.

Summary of the law

2. The use of incremental pay schemes based on length of service has traditionally been a common feature of employment in many sectors. Indirect discrimination may arise where such a scheme is used and women in the relevant workforce have, on average, shorter service than men such that the use of length of service as a determinant of pay has a disproportionate adverse impact on women. However, in such cases, the ECJ has held that, as a general rule, recourse to the criterion of length of service is appropriate to attain the legitimate objective of rewarding experience acquired, which enables the worker to perform his duties better (Case 109/88 Handels-og Kontorfunktionaerernes Forbund i Danmark v Dansk Arbejdsgiverforening, ex p Danfoss [1991] ICR 74, ECJ, para 24; Case C-17/05 Cadman v Health & Safety Executive [2006] ICR 1623, ECJ, para 35).

3. The employer may nonetheless be required to show that the general rule applies in the particular case and that his particular recourse to length of service as a determinant of pay is objectively justified if the employee adduces evidence which raises ‘serious doubts’ about the applicability of that general rule (Cadman v Health & Safety Executive, ECJ, para 38). The employee may raise doubts either as to the use of length of service per se to as to the particular extent or manner of the employer’s recourse to it (Wilson v Health & Safety Executive [2010] ICR 302, CA, para 36 per Arden LJ).

4. In the Wilson case, the Court of Appeal considered the nature of the requirement on the employee to show ‘serious doubts’ in order to trigger the need for the employer to establish a full objective justification. It held that it is a ‘low test’ which requires the employee to do no more than show that there is ‘evidence from which, if established at trial, it can properly be found that the general rule does not apply’. It does not impose any formal or substantive burden of proof on employees and is purely an ‘evidential requirement’, similar to the requirement in automatic unfair dismissal claims for the employee to raise evidence which puts the question in issue (compare Kuzel v Roche Products Ltd [2008] ICR 799, CA). The Court of Appeal thus envisaged that the ‘serious doubts’ test would operate essentially as a ‘filter’ on frivolous or trivial claims to ensure that the complaint has ‘some prospect of success’ (see Wilson v Health & Safety Executive, [2010] ICR 302, CA, paras 43, 46-49 & 71 per Arden LJ).

Practical implications for case management in length of service cases

5. There were a number of multiple claims against various employers which were stayed during the litigation in the ECJ and Court of Appeal. Those cases are now gradually coming back to life – with the first Pre-Hearing Reviews on legal issues being heard this week. In practice, the effect of the Court of Appeal’s judgment in Wilson appears to have been that, in a majority of cases, provided the employees are able to provide some credible indication of the basis on which they will contest the issue of justification, employers (without formally conceding the point) will not generally push for a separate preliminary hearing on the issue of ‘serious doubts’. Where they do not do so, that stage of the process is effectively negated, since by the time the matter reaches a substantive hearing on justification, the tribunal can and should – as Wilson itself shows – reach its decision based on analysis of the evidence as a whole, with the legal burden on the employer, and the claims will then either fail or succeed on their substantive merits.

6. Generally, it is suggested that the following practical approach should be now be adopted in such cases:

(a) The issue of ‘serious doubts’ should not occupy employment tribunals for lengthy hearings. Either it will be capable of disposal by way of a short consideration of documentary materials, or it will not. If the case cannot be determined in a summary manner, that in itself is an indication that a full hearing on justification is required and that the issue should not be disposed at the ‘serious doubts’ stage.

(b) Directions will be required initially to ensure, firstly, that the employer has provided full details of the particular way in which it is alleged that length of service operates as a determinant of pay within its pay structure and relevant statistics as to the resulting disparate impact (if any) between the genders. Claimants should press for such information because without it, it is difficult to carry out the balancing exercise required in relation to objective justification. The statistics should, if possible, include a breakdown of all salaries within the relevant grades, by gender, for the period to which the claim relates.

(c) The claimants should then be required to set out particulars of their case on indirect discrimination and serious doubts. That will involve some indication of the nature of the evidence upon which the claimants intend to rely, usually by way of draft witness statements, or by way of a summary of the effect of the intended evidence (or both).

(d) The employer should then be required to indicate whether it contends that the claimants have failed to satisfy the ‘serious doubts’ test. If it does so contend, then the hearing to deal with that issue should generally take the form of a short pre-hearing review where the matter is considered on the basis of the papers, much in the manner of a hearing to consider a strike-out application. If the tribunal is satisfied that, were the claimants’ case on serious doubts to be accepted at trial, it could properly be found that the general rule does not apply (either in respect of the whole of the employer’s recourse to length of service as a determinant in pay, or in respect of any aspect of it), then the matter should proceed to a full trial, with the burden on the employer to establish objective justification.

7. Finally, it should also be noted that the employer may wish to rely on one or more objective justifications in addition to the ‘general rule’ that recourse to the length of service rewards experience acquired, which enables the worker to perform his duties better. For example, the employer may argue that rewarding length of service also rewards loyalty, improves retention rates and helps to build a cohesive workforce. Insofar as the employer relies on such additional justifications, the ‘general rule’ does not apply to them and they must be established in the usual way, with the burden on the employer to do so.
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